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@mﬂsmq ﬂoq ns ‘betterment of the
cooperative. ooqnoqmﬁ_os and".

-the . building(s) which- the -

m_._mﬂmzo_am?._.o:mim om__
home.

AWhy not?

The Holder 9, c:mo_a
Shares and the ‘Shareholder-
Tenants. all stand to gain by
Bm_:ﬁm_:_zm the cooperative
building(s), cv@ﬂma_:o the
building(s) and insuring that
the cooperative building(s) are -
kept in excellent condition.

If the building is in good cors- .

dition; the prices of the apart-
ments and stock attributable -

thereto will increase. accord-

ingly. Of course;,"higher sales
prices will'benefit the Holder of -
Unsold' Shares in the ‘same

" way “that“they witl benetit:

Shareholder-Tenants. Further,

the Holder of tnsold Shares; if’

-renting apartments, .should be

able to command higher rents
as the building is improved.

A Closer Look

However, :upon closer in-.

spection the above hypothesis
has tended to be incorrect. The
interests of the Sponsors and
Holders of Unsold Shares fre-
quently diverge from those of
the Tenant-Shareholders rath-
er than coalesce. To begin
with, the apartments owned by

the Sponsor or Holder of Un-.:

sold Stiares may be the sub- -
ject of some form of rent hm@c-
lation, -

in. mcow_ event- M:m mnoswo_.
may-not receive rent increases
for improvements or mainte-
nance in the building or for
other experditures which the
Tenant-Shareholders find ap-
propriate or even necessary.
Moreover, given the whims of
the real estate market, the in-

crease in value attributable to.
the maintenance of the coop-
- erative building(s) is by no -

means assured. :
In any event, the expetience

of many cooperatives has gen- -

erally established, beyond any

doubt, that the interests of the-

Tenant-Shareholders remain
distinct from those of the Spon-
sor or ‘Holder of c:mo_a
Shares. -

‘Perhaps the most _Buo:ma
acknowledgment that the inter- -
.ests of the .ﬁmzma.m:mqm:o_a-
ers are- distinct from those of
the Holder of Unsold Shares is

_mmmE\ Ommm. mES\ S
Shareholder Tenants and _._‘.o__.amqm of c=mo_n_ msm«mm ...:m

.Sm.*moﬁ..:._mﬁ there are a 3:_:-

tude of regulations and provi-

“sions in offering plans and pro-

 prietary leases that provide for-

" different-treatment of the Ten- ~
_ant-Shareholders and the

“Holder of Unsold Shares.

This contrasting treatment

: imncmaf resulted in disputes
and litigation between the Ten- -

- ant-Shareholders and Holders
-of Unsold-Shares regarding
sublet faes, -
- flip:- taxes, sale-approvals, vot-
-+ ing rights and thé composition

stiblet approvals,

of the Board of Directors.

T

However, in many instances
the Sponsor subsequently
sells his shares and apart-

-ments t0.another entity for in-

vestment purposes. This entity
may intend solely to -own the

-, apartments for investinent, in-

cluding continuing rental and

. possible future sale. Since the
" sale of the Sponsor’s units and
" shares were to another inves-
“tor and nét to be occupied by
“said investor,

it has widely
been assumed that the inves-
torinherits the status of Ioamq

- of Unsold Shares.

Onthese various fronts the -
Holders of Unsold Shares
“have frequently been provided
-+ “preferential” treatment which -
, _:mm been upheld by _”_.._m” Courts.

~ Therein lies the basis for
the recent successful chal-

lenges by Tenant-Sharehold-
_ers. 13.NYCRR 18.3(w) ad-
_a_.mmmm_w ,..c:mo.E msmﬂmm._ and’

n m=< o<m=~ the mx_um_._osom oq

‘manycooperatives has om:a_.m_E

mﬁmc__mrmn beyond any doubt, that the inter- -

mmﬁw of the Tenant- m:m_.o:o_nmqm remain dis-
tinct from those of the mvo=mo_. or Holder of

Unsold msm_.mm.

The case: 9, Susserv. moo mmwﬁ
36" Owners Corp., 1999 w___u

Op. 06178, 692 NYS2 334, is”

instructive.
In that case & ﬁmam:» m:mqm-
holder ~ challenged.-

" charges. eonstituted d parate -
“treatment of helders of :the-
' same class of stock. The‘ten-
‘ant-shareholder claimed that

the treatment violated New
York -Business. Corporation

Law Section 501(c). The Ap- -

pellate Division First Depart-

ment rejected the “tenant

shareholders claim.
The Court-held that consid-

_ ering other legal requirements

placed on a holder of unsold
shares, as well as public poli-
cies, and through the intent of
the _m@_m_mﬁca there was “no

basis io conclude that the fail-.
ure to afford them (tenant .

shareholders) the same ex-
mBH_o: as the sponsor de-

within the méaning of Business

-Corporation. Law Section .
501(c)” of Susser v. 200 East.
36™ Owners Corp, supra at’

335.
Recent Events
Recently, however, the Ten-

ant-Sthareholders in at least
two cases have established -

that. the Holder of Unsold
Shares is not in fact a “Holder
of Unsold Shares.” Obviously,
this seeming anomaly cmm_,w
explanation.

Many cooperatives were
“converted” from buildings

-owned by a “Sponsor” to coop-

erative -ownership. The Spon-

sor retains the shares to.the -
units that the Sponsor has not

sold, and as to those units the
- Sponsor is the “Holder of Un-
sold Shares.” This proposition
remains unchalienged.

the
- cooperative’s rignt to-charge

sublet fees on the basis that”
the exemption of holders of

27

_sets forth a ::chq of _.mnc_qm- :
‘ments for those- mmmx_sm tobée
~classified as a “Holder of Un-
- 'sold Shares”’ _ .
In subsection 1,it mﬁmﬂmm Emﬁ :

“a holder. of unsold shares is-
“the sponsor or-any individual
-designated to hold unsold

shares by the mnosmom (em-

u:mm_w sdded)Af equires that ™
" the'investor be “designated” by

the' mvo:moq as the Holder of

Unsold Shares. By way of fur--
| ther limitation in this’ section,

upon purchase for occupancy
the shares shall cease to be

-unsold shares. -

Subsection 3 requires that
the “sponsor must guarantee
the payment of all mainte-
nance charges and assess-
ments_due from a Holder of

Unsold Shares.” A Holder of

Unsold Shares must also com-
ply with the trust fund and es-

crow provisions -of General -

Business Law sections 352-h

and . 352-e(2)(b). These re-
-+ quirements pertain to the-de-
.- posit of certain Bo:m<m in es-
prives them of equal treatment. _ ,

crow. ..
Moreover, the party assert-

Jng status as a-Holder of Un-

sold Shares must have regis-
tered as a “broker-dealer pur-
suant to General Business
l.aw section 359-¢” pursuant to

CATAPANDG
. Mﬁﬁmmﬁgﬁgw B,
En fz,wm%m

B EmMET -
%%wm%ﬁﬁﬁm

subsection do of 5 Z<Omm‘

18.3(w).

‘“The - Io_nmq of c:mo_a.

Shares, under subsection 10,

-must also “furnish to the De-
" partment of Law all information

required for a principal of the
sponsor by-section 18.2-
(c){4)(iv) of this Parl” In the
same vein the Holder of c:-
sold Shares- musf amend- the

. offering Em: on an ongoing

basis until all 9ﬂ the unsold
shares have ‘been purchased
by bona fide n:_.o_..mwma {13
NYCRR 18.3(w)(11).

An Attomey General's Office

.z.mSo..m:Q_._S -of- October 6, _
1987, m::zma “Definition of

_.._o_am_‘ of Unsold Shares” fur-

- thér established what éntity is
in fact a “Holder of Unsold .
Shares” in offering a more de- -
ﬂm__mn,_:ﬁmﬁaﬁmﬂ_o: of Em regu-

lationss.

“Normally, cmm::m :_m bur-
“dens associated with being a
holder of unsold shares is the:

quid pro quo for the benefits

obtained from such status”

(Memorandum, P.2). More par-
ticularly, as a plan may, and fre-
quently does; provide that the
Holder of Unsold Shares does

not néed the ‘consent of the-
Board to: m.:\mm..” sublet, sefl,
- pledge. or transfer unsold
_ shares and/or.does not have to
. pay ﬁm:ﬂmq fees, and may.
make alterations without the.

Zm_

oo.:z.mmz.:,,m _
*..mn:ma:‘ resulted in n__m_uﬁmm

4.:..:3,__.,:%_”..

m:m_.mm =ﬂ amm_m:mﬁma as m:or

by the sponsor (Attorrey’

General" S. z_mao_.m:aca 1 o\@. :
87, P. 1) .
_Euo;mﬂ_s m._m zmao_,mz- :
~ dum set forth that “it is clear,
‘then, that all ‘unsold shares'
held by sponsor and later sold -
by him do not- :mommwm=_< re<
sult in the grantee becoming a -
‘Holder of Unsold-Shares” en-.
titled 16 whatever benefits are
associatéd.with such status”
(Memorandum, P.2),

-Also-e om__<. the Emaoqm?. _
dum’ maanmmmmm sm last sen-
ﬁo:om of 13, z<0mm 18. 3-

- (w)(1), which ﬂmﬁmm that “such:

sold shares ‘when u:_.o:mmma ,
bya uc_‘o:mmmq for occupancy.”
The Memorandum elucidates
that this sentence actually pro- .
vides-a further limitation and -
does not.éxcuse compliance:
with all other ebligations for a
holder-of unsold shares. Thus,
evencompliance with all of the
‘requiremients for a holder of-
unsold sfiares; if purchased for
ooo:vm:os will servé fo disal-
low status:as a .foaoq of un-
sold shares.”

.The: memorandum- momm on,
1o exple 35&., the stated sen- -
tence requires the loss of sta~
tus of Holder of Unsold Shares
when an apartment owned by

"a :Qn_mq of Unsold Shares be-:

comes on_o:n_ma by the Io_amq _
of Unsold Shares, ‘
aticase m_mo -the tm_.a\r

di- - then loses the status of Holder

‘treatment

and _;_mm:o: between the Tenant-Sharehold-
ers and Holders of Unsold Shares regarding-
sublet approvals, sublet fees, flip taxes, sale
mu_u3<m__m, voting rights and the composition .

.~of the Board of Directors.

 tional obligations.

A Definition
The . Bmsoam:aca ad-
dresses the. %m::_o: of the

Holder of Unsold ‘Shares. It
also, in particular, notes that,as

‘would seem apparent, the -

sponsor may transfer shares to
parties not holders of unsold

shares, and that upon the ~

transfer of sharés a party will
become a holder of unsold

of Unsold Shares with refer-

ence tothat apartment (Memo-
randum, P.2). Furthermore, the
~Memorandum explains the .
manner-of the required desig-
nation of a Holder.of Unsold:
Shares c< the sponsor mﬁmﬁ_zm |
that “this ‘designation’ is usu- -
ally evidenced by an amend-
ment 16 the plary required by 1 3
NYCRR .18.3(w)(ii)" (Attorney
General’s Memorandum, 10/6/-
‘Continued on page 10




