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The Wmﬁmmaﬁmm @Ew&ﬁ% Upon Tenants’ Failures To Renew Leases

WHITE PLAINS - Several years
ago we suggested that a change
in the Emergency Tenant Pro-
tection Regulations in 2001
would clarify the confusion sur-
rounding a Landlord’s options,
and requirements, upon a Ten-
ant failing to renew a lease

when offered such a renewal

pursuant to the regulations.
- The following regulations
were adopted: Section
2503.5(b)(2) and (3) which state
that:
“{2) Where the tenant fails to
timely renew an expiring lease

or rental agreement offered pur-

suant to this section, and re-
mains in occupancy after the
expiration of such lease or
rental agreement, such lease or
rental agreement may be
deemed renewed upon the
same terms and conditions, at
the legal regulated rent, together
with such guideline adjust-
ments as would have been ap-
plicable had the offer of a re-
newal lease been timely ac-
cepted. The effective date of
the rent adjustment under the
deemed renewal lease shall
commence on the first rent pay-
ment date occurring no less
than 90 days after such offer is
made by the owner. (3) Not-

withstanding the provisions of .

paragraph (2) of this subsection,
an owner may elect to com-
mence an action or proceeding
to recover possession of a
housing accommodation in a
court of competent
jurisdiction. ..where the tenant,
upon the expiration of the exist-
ing lease or rental agreement,
fails to timely renew such lease
inthe manner prescribed by this
section.”

Prior to the adoption of the
regulations, there was disparity

among the cases interpreting
the reguiations as to whethera
Landiord was required to offer
the Tenant an opportunity {o
cure the failure to renew the
lease or whether no such oppor-

tunity to cure was required. The

regulations seemed fo clarify
the Landiord’s option to either
accept the Tenant's lease as

-renewed or to commence a
- holdover proceeding to evict the

tenant.

The Issues

By implication, it would
seem, the Landlord would not
be required to offer the ienant
an opportunity to cure the fail-
ure to renew the lease.

The issues relevant to the
Tenant's failure toreneware as
follows:

1.ls the failure to renew the
lease curable under any circum-
stance?

2.1s the Landlord required to _

provide the Tenant with an op-
portunity to cure the failure to
renew the lease?

3.Do Courts have the author-
ity to permit the Tenant to cure
after the inception of an evic-
fion proceeding?

4.}f the Court has such au-
thority, can the failure to renew
the lease be excused or other-
wise amenable to a belated
cure?

Surprisingly, or perhaps not
so surprisingly, the regulation
has done little to clarify the
murky waters surrounding these
issues.

The Division of Housing and
Community Renewal (DHCR})
has issued an opinion letter
stating that no notice to cure is
required. Generally, an
agency’s interpretation of its
own regulation is given defer-
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ence by Courts when deciding
an issue reiative to that inter-
pretation. DHCR- specifically
stated that “the applicable regu-
lations do not require a notice
to cure prior to termination of a
tenancy for failure to timely ac-
ceptand retum a lease renewal
offer.”

Recent Examples

Nonetheless, a series of re-
cent cases have demonstrated
that great confusion still sur-
rounds the meaning, and per-
haps intention of the regula-
tions. _

- Anumber of courts have held
that the failure to renew the
lease is “excusabie” by the
Countin its discretion. This find-
ing was specifically upheid in

the case of 210 Realty Associ-
ates v. O'Connor, 302 AD2d
396.

In that case, the Appellate
Division held that the “City Court
possessed, and providently ex-
ercised discretion to forgive the
respondent’s default in renew-
ing the lease for her rent-regu-
lated apartment.” In essence
the Appellate Division found that
a failure to renew a lease could
be “excused.”

However, while the >num__m8
Division determined, in es-
sence, that the Court could for-
give a tenant’s failure to renew
a lease in a fimely fashion in
certain appropriate circum-
stances, it did not determine
whether the failure to renew the
lease was inherently a curable
default or whether the Landlord
was required to offer the tenant
an opportunity to cure the fail-
ure to renew priorto commenc-
ing the holdover proceeding pur-
suant to the regulations. If the
Landlordis not required to offer
the opportunity to cure, the only
option to excuse the tenant
would be if the Court found the
Tenant's default excusable.
Thus, the issue of a “cure no-
tice” is significant.

However, recent cases, albeit
not appellate cases, further
eroded the Landlord’s right to
bring a holdover proceeding
without a notice to cure. The
White Plains City Court has
found, in a variety of cases, that
not only may the failure fo re-
turn the lease renewal in a
timely fashion be excused, but
that it may be cured by the Ten-
ant without the Court’s exercis-
ing any discretion.

In the case of 16 Apartment
Associates, J.V. v. Lewis, the
Court held that the failure to re-
new the lease was a curable
violation. It found that the cure
by the tenant by returning the
lease after the eviction proceed-
ing was started was suificient
to excuse the failure to timely

retum and renew the lease.
Further, in Chestnut Hill
Apartments, LLC v. Mitchell,

the court dismissed the Petition

finding that “a tenant’s failure to
sign arenewal lease is curable,”
inherently, indicating that the
belated tender of the renewal
lease by the tenant cured the
failure to timely renew the lease
and precluded the bringing of
the holdover proceeding.

We submit that the Court, in
White Plains, has interwoven
the issue of whether the tenant
can cure (without justification)
with whether the tenant had to
show that the Court had to ex-
ercise its “equity” jurisdiction to
excuse the failure o timely re-
new. The difference is appar-
ent — for the court {o exercise
its equity jurisdiction there has
to be a hearing where the Court
has to determine that the Ten-
ant is entitied to renew through
some circumstance, such as
failing to renew because of
sickness, inadvertence or the
like.

To require a Notice to Cure
would give the Tenant an auto-
matic right to renew, even later
than the required 60 days, when
the failure to renew was for any

reason or no reason.

Opportunities

Finally, in Martine Associates
LLC v. Donahoe, the Court dis-
missed a case holding that “the
landlord was required to provide
the written notice to cure.”
Therefore, the current state of
the law, at least in one city, is
that the Landlord must provide
a notice to cure after the tenant
fails to renew the lease, that the
tenant may cure (whether such
a notice is given or not), and
that even if the tenant does not

" cure at that time the Court may

excuse the failure to renew the
lease if the tenant cures after
the incepticn of the proceeding,
or presumably may excuse
same and permit the tenant an
opportuniiy to cure.

Thus, the tenant would seem
to have not one, not two, but
three bites at the apple in White
Plains.

In direct contrast, the Mount
Vernon City Court in Cottage
Realty Associates v. Bryant,
held, quoting Carriage House
Realty Co. v. Conlon, 128
Misc2d 143, that “none of these
regulations require that a notice
to cure must be served prior to
the commencement of a sum-
mary proceeding.”

Thus the Mount Vernon City
Court has held that there is no
requirement for a notice to cure,
and thus presumably no right to
cure may be found in the appli-
cable law or regulations. The
clear conflict among the various
Courts and DHCR creates un-
certainty for the Landlord. The
best that can be said to date is
that a higher court will have to
be called upon to resclve the
disparate decisions.

Clearly, detailed discussion
with landlord-tenant counsel is
necessary whenever a decision
must be made as to how to pro-
ceed with a tenant who has
failed to renew a lease in a
timely fashion.

Editor’s Note: The authors
are attorneys with Finger and
Finger, A Professional Corpo-
ration. The firm is based in
White Plains. Kenneth J. Fin-
ger is chief counsel fo the
Building and Realty Institute
of Westchester and the Mid-
Hudson Region (BRI).

Reviewing Another Busy Spring
for Industry Members

ARMONK — Spring and a busy
schedule of events affecting the
local building and realty indus-
try always seem to go together.
This year is no exception.
The Building and Realty In-
stitute of Westchester and the
Mid-Hudson Region (BRI), the
local leader of the building and
realty industry, has announced
a series of meetings and con-
ferences that will help to fill the

calendars of industry members.
From topics affecting the
building and consiruction sec-
for, to the realty and property
management area, the events
touch on important issues af-
fecting those involved in the re-
spective industries. Here's a
review of what's ahead:
*Thursday, April 14, 6:30
p.m., The Crowne Plaza Hotel,
White Plains — The General

Membership Meeting of the
BRI. The conference will fea-
ture Judith Galogero, commis-
sioner of the Division of Hous-
ing and Community Renewal
(DHCR). The meeting will focus
on topics of interest to the BRI's
realty sector, including issues
affecting the Apartment Owners

Advisory Council (AOAC).
*Tuesday, April 19, 6:30
p.m., The Crowne Plaza Hotel,
White Plains — The General
Membership Meeting of the Co-
operative and Condominium
Advisory Council (CCAC) of the
BRI. The conference will exam-
ine two topics: 1) Security —
What Buildings and Complexes
Should Know; and 2} The Rou-
tine Administrative Fees of
Your Co-op and Condo — Are
Continued on page4



